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The founders and early practitioners of government in the United States inaugurated 
publication of the statutes and publication practices for the Federal legislative, executive, 
and judicial branches. Largely perfected during the nineteenth century, they became 
a norm of government. The rise of the administrative state during the early years of 
the twentieth century produced a flood of new law that became fugitive because of the 
lack of appropriate publication arrangements. This deficiency was corrected with the 
creation of the Federal Register system. With the subsequent arrival of the national security 
state and its penchant for secrecy, publication of the law has become impaired as a con- 
sequence of concealment by design. Examined here, against the background of the public 
law tradition, is the coming of secret law. 


“Ignorance of the Law,’ wrote the erudite English jurist and scholar John Selden almost 
three centuries ago, “excuses no man; not that all Men know the Law, but because ’tis 
an excuse every man will plead, and no Man can tell how to confute him.””! Publication 
of the law militates against the plea of ignorance, provides a practical refutation of such 
a defense, and otherwise constitutes a foundation stone of the self-government edifice. In 
pursuit of this principle, the founders and early practitioners of government in the United 
States inaugurated, although somewhat imperfectly at first, publication of the statutes and 
publication practices for the Federal legislative, executive, and judicial branches. Thus, 
a norm of government was established. 

With the rise of the modern administrative state came a flood of new laws, widely vary- 
ing in form and highly fugitive in character. This development was addressed with new 
publication arrangements and new standardized procedures for arriving at administrative 
law. The more recent rise of the national security state, with its penchant for secrecy, presents 
new challenges in this regard. Inadvertent failure to publish the law is not the issue but, rather, 
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its concealment by design. Examined here, against the background of the public law tradi- 
tion, is the coming of secret law. 


EARLY PUBLICATION 


Prior to 1776, it has been observed, there was no legal literature “worthy of the name” 
produced in the United States. Laws adopted by the colonial legislatures were largely main- 
tained in handwritten copies. Occasionally, a legislative enactment might be printed (flat- 
bed press, single sheet) for posting in the community or published in a newspaper. Moreover, 
the rulings of colonial courts apparently did not result in very many case reports or judicial 
opinions. Indeed, the few law libraries that existed contained mostly English legal materials, 
“perhaps a collection of local statutes,’ and maybe a few pronouncements by the governor 
or the highest native court. The hunger in the colonies for better legal resources was 
somewhat evident when an American edition of Sir William Blackstone’s Commentaries 
on the Laws of England was printed in 1771-1772 on a subscription basis at 16 dollars a 
set (four volumes) and resulted in 1,557 sets being purchased by 840 American subscribers? 

During the Nation’s transition from independent colonies to unity under the Federal Con- 
stitution, reliance on English law slowly receded (very slowly in some jurisdictions) and 
the official printing of national legislative documents gradually increased.3 The Continen- 
tal Congress made regular use of the services of William and Thomas Bradford whereas 
the Confederation Congress relied primarily upon John Dunlap and David C. Claypoote* 
Newspapers, which were rapidly growing in number during this period (the first daily, 
the Pennsylvania Evening Post of Philadelphia, appeared in 1783) often published the pro- 
nouncements of the national legislature and, occasionally, such related items as the public 
directives of General George Washington» Nonetheless, it is not clear that the public was 
better informed about the law as a result of these new developments. The legislative enact- 
ments of the Confederation Congress, for example, were entered in its journal as originally 
introduced and amendments to them were recorded as well. However, final texts have pro- 
ven to be rather elusive, suggesting they might not have been very widely disseminated 
after their adoption £ 

During the Constitutional Convention, James Wilson commented on the importance of 
official printing and publication. In response to a proposal to allow each chamber of the 
Federal Congress a discretion as to the parts of its journal that would be published, he 
said: “The people have a right to know what their Agents are doing or have done, and 
it should not be in the option of the Legislature to conceal their proceedings.’ Later, in 
1788, both James Madison and George Mason apprised the Virginia Convention on the 
new Constitution of the importance of publishing all receipts and expenditures of public 
money under the new regime 

When the new Federal Congress first met and began establishing the principal institu- 
tions of the Executive Branch, it vested two important duties in the Secretary of State. First, 
as the recipient of all duly enacted legislative measures, he was to “‘cause every such law, 
order, resolution, and vote, to be published in at least three of the public newspapers printed 
within the United States, and shall also cause one printed copy to be delivered to each 
Senator and Representative of the United States, and two printed copies duly authenticated 
to be sent to the Executive authority of each State.’ Second, he was also required to “carefully 
preserve the originals, and shall cause the same to be recorded in books to be provided 
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for the purpose.”® A decade later, this mandate was modified to require the Secretary of 
State to cause duly enacted legislative measures “to be published at least in one of the 
public newspapers printed within each state; and whenever in any state, the aforemention- 
ed publication shall be not found sufficiently extensive for the promulgation thereof, the 
Secretary of State shall cause such orders, resolutions and laws to be published in a greater 
number of newspapers printed within each state, not exceeding three in any state.”!° This 
arrangement for apprising the public of newly enacted laws would endure until 1875.1! 

In 1795, Congress authorized the Secretary of State to provide for the publication of 5,000 
sets of the statutes enacted since 1789, with a like number to be published for each suc- 
cessive session of Congress. All except 500 of these sets were to be distributed to the states 
and territories “to be deposited in such fixed and convenient place in each county, or other 
subordinate civil division of such state or territory, as the executive or legislature thereof 
shall deer most conducive to the general information of the people.” The remaining sets 
were “reserved for the future disposition of Congress.” !? 

Unfortunately, it was not until 1845 that a printer was secured who would complete publica- 
tion of a set of volumes containing the statutes. Little, Brown, and Company of Boston 
produced 17 volumes of law for the period 1789-1873; provision was made for the govern- 
ment to continue the series with volume 18 for 1873-1875.3 In 1795, Richard Folwell of 
Philadelphia had been retained to publish a projected 12 volumes, embracing the statutes 
of 1789-1813, but completed work on only 4 of these; in 1814, John Bioren and William 
Duane of Philadelphia were secured to produce 10 volumes of statutes, covering the 
1789-1845 period, but they accomplished only half of the task, leaving a legacy of 5 
volumes.!4 

When Congress first convened in 1789, each chamber provided for the printing of bills 
and documents through the adoption of individual resolutions on each case.'5 Finding this 
arrangement impracticable, the two Houses agreed on a joint plan later that year that pro- 
vided ‘that 600 copies of the acts of Congress, and 700 copies of the journals, be printed 
and distributed to the members of the legislature, to the executive and judicial, and heads 
of departments of the Government of the United States, and the executive, legislative and 
judicial of the several states.” The Clerk of the House and the Secretary of the Senate were 
charged with procuring the required printing, with payment being drawn from the con- 
tingent fund of Congress.!6 This system assured government leaders of having copies of 
new Federal laws, and also inaugurated the production of so-called slip copies of the statutes. 

In 1794, for the first time, a specific appropriation, in the amount of $10,000, was made 
for “‘the expenses of firewood, stationery, printing-work, and all other contingent expenses 
of the two houses of Congress.’’'” In budget parlance, printing was becoming a line item. 

Another important step was taken in 1804 when both chambers authorized the Clerk 
of the House and the Secretary of the Senate to advertise and contract for printing, sta- 
tionery, and fuel for the next Congress on a lowest bid basis. This arrangement did not 
result in timely and economical printing for Congress over the next few years. Moreover, 
partisanship, factionalism, and a growing printing budget also contributed to the desire 
for a new printing program.'® 

Consequently, in 1819, provision was made for each chamber to elect its own printer, 
with allowance that the same individual could serve both Houses of Congress in this capaci- 
ty.'9 On the day this proposal was adopted, the House and Senate both selected Joseph 
Gales, Jr. and William W. Seaton as their printer. There was much rivalry for the congres- 
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sional printing positions, and Gales and Seaton held their dual role until 1825 when Duff 
Green obtained the House business. They again assumed control of the printing of both 
chambers in 1833. During the latter half of nineteenth century, public printing for the House 
and Senate was variously shared by Gales and Seaton, Duff Green, Peter Force, and Fran- 
cis P. Blair and John C. Rives.° 

An 1846 statute restored competitive bidding to the process of awarding public printing 
contracts and also inaugurated the congressional Joint Committee on Printing, which still 
remains operative, to oversee this process”! The underlying intent of the new law was to 
promote economy and prevent fraud by opening the printing function to a larger field of 
enterpreneurs. Nonetheless, contracts were carelessly executed, exorbitant costs resulted, 
and frustration mounted over delays in production. Plates for documents were destroyed 
after a first publication run and had to be redrawn, at considerable expense, if additional 
copies of an item were ordered. Engravings produced for one chamber and later sought 
by the other House were priced as originals. 

Consequently, an 1852 statute sought to improve the situation by providing for the ap- 
pointment of a Superintendent of Public Printing to supervise the work performed by printers 
under contract to the House and Senate2? Although this reform was initially beneficial, 
costs continued to increase and general deterioration recurred when the Superintendent’s 
position fell victim to political abuse2? Scandals, fraud, and corruption in public printing 
reached major proportions, prompting congressional investigations in 1858 and 1860. As 
a result, a totally professional printing institution was created—the Government Printing 
Office (GPO). 

The 1860 establishment of the GPO consolidated printing for all three Federal branches 
under the jurisdiction of this congressional entity2+ Moreover, the facility’s modern publica- 
tion capability contributed significantly to the public availability of Federal laws and of- 
ficial documents. In a statute of 1867, the old title of Superintendent of Public Printing 
was abolished and the head of the GPO became an officer of the Senate with the title Con- 
gressional Printer?5 In an appropriation act of 1874, provision was made that, upon the 
departure of the incumbent Congressional Printer, the leader of the Printing Office would 
become an officer of the United States, appointed by the President with Senate confirma- 
tion, and designated the Public Printer2® Because no vacancy in the position occurred, 
language was included in a sundry appropriation act of 1876 specifying that the Congres- 
sional Printer would be replaced by a Public Printer, nominated by the Chief Executive 
and confirmed by the Senate. This appointee was required to be ‘‘a practical printer, and 
versed in the art of bookbinding.’’2’ 

The Printing Act of 1895 continued these conditions for the selection of the Public Printer 
and centralized all Federal printing in the GPO2* Although there initially was some op- 
position to the consolidation of printing operations as well as a legal question as to the 
authority of the Public Printer to abolish branch printing plants located in the executive 
departments and agencies, virtually all of the centralization envisioned in the 1895 statute 
was accomplished by 191729 

The Printing Act also relocated the Superintendent of Public Documents, making the 
position an integral and important role within the Printing Office. In 1859, the Secretary 
of the Interior had been charged with the task of distributing all books printed or purchas- 
ed for the use of the Federal government, with the exception of those for the particular 
use of Congress or Executive Branch entities3° A decade later, in 1869, a subordinate officer 
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in the Department—the Superintendent of Public documents—was mandated to perform 
this responsibility! Distributions were made to certain libraries throughout the country 
that had been designed to be depositories for government documents, an arrangement that 
had been begun in 1813 with regard to congressional materials*? and extended in 1857 to 
include other Federal literature? 

Relocated at the GPO, the Superintendent of Public Documents continued to distribute 
government publications to the depository libraries, but was also given responsibility for 
managing the sale of documents and preparing periodic indices of Printing Office pro- 
ducts. Until 1904, the sales stock available to the Superintendent derived entirely from 
such materials as were provided for this purpose by the departments and agencies or were 
returned from depository libraries. This situation was altered when the Superintendent was 
granted authority to reprint any departmental publication, with the consent of the pertinent 
Secretary, for public sale3+ Congress provided comparable discretion to reproduce its 
documents in 192235 

The public printing consolidation and reform effected by the chartering of the Govern- 
ment Printing Office and the Printing Act of 1895 were not prompted only by the past 
transgressions and abuses committed by Congress. Executive Branch printing had also been 
increasingly subjected to political manipulation and mismangagement during the first half 
of the nineteenth century. Initially, it was expected that Executive Branch materials for printed 
production would be transmitted to Congress for authorization and printing as congres- 
sional documents. Eventually, this type of printing comprised two officially titled series 
of documents in each legislative chamber: (1) a House or Senate Executive Document was 
one received from the head of an executive department addressed to the Speaker of the 
House or President of the Senate and ordered printed; and (2) a House or Senate 
Miscellaneous Document was one emanating from any other source, but not transmitted 
by the head of an executive department or otherwise a congressionally ordered report, and 
going directly to the Speaker of the House or President of the Senate. 

From the very beginning of the Federal experience, however, Executive Branch leaders 
had reasons to obtain printing outside of the formal congressional arrangements. There 
was, of course, the practical need to acquire occasionally printed materials in limited quantity 
or on a quick basis or both. Moreover, as partisan political organizations developed, Ex- 
ecutive Branch printing, like congressional printing, was awarded to friends and allies in 
the printing trade. These “‘printers” were the publishers of newspapers which functioned 
as party organs3¢ 

To pay for their own printing, the heads of executive departments initially used 
discretionary funds available to them. Sometimes lump sums were appropriated for a parti- 
cular printing activity by a department. However, a number of factors—partisan rivalry, 
institutional jealousy, and scandal, among others—soon prompted a series of statutory 
constraints. 

An 1839 appropriation act provided that, henceforth, “the job printing, stationery and 
binding of each of the Executive Departments, shall be furnished by contract, proposals 
for which shall regularly be advertised for in the public prints.’’>’ Under this arrangement, 
the lowest bidder received the printing contract. This requirement was further detailed in 
appropriation acts of 184238 and the printing law of 1852.39 Costs and conditions for 
publishing statutorily required department, bureau, and other governmental pronouncements 
in any newspaper were specified in an 1853 law.° With the creation of the Government 
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Printing Office in 1860, the departments and agencies were obligated to obtain their prin- 
ting exclusively through the Superintendent of Public Printing *! Exceptions to this require- 
ment were legislated in 1867, when the Clerk of the House was given some authority to 
obtain alternative printing for executive entitles,4? and in 1868, when the departments were 
allowed to contract for the printing of “registered bonds and written records.’43 Sometime 
during these late years of the nineteenth century, however, some agencies apparently began 
operating their own printing offices. It is reported that, when the Printing Act of 1895 was 
adopted, once again vesting all public printing in the GPO” there were printing 
establishments in the Agriculture, Post Office, and War Departments, as well as the Surgeon 
General’s office. None of these was under the control of the Public Printer, and they were 
probably operating in violation of existing law. However, as noted earlier, by 1917, these 
printing facilities were absorbed, in one way or another, into the centralized arrangement 
envisioned in the 1895 statute.45 

To the extent that the early Federal courts purchased printing, discretionary funds were 
used for this purpose. Initially, however, there probably was not a great need for printing 
by the trial and lower appellate courts, because not many opinions or decisions were authored 
by judges, and handwritten copies of records largely proved to be adequate. As the quantity 
of judgments began to grow and accumulate, and interest in these decisions increased, private 
reporters responded to the situation. Indeed, during the nineteenth century, over 200 separate 
case reporters, most covering only a single court, published decisions from various Federal 
courts, other than the Supreme Court. This reporting was not systematic; in some instances, 
the private reporters presented varying texts of the same decision; and there were problems 
of locating the reports for many courts anywhere but in their own locales or the largest 
law libraries. 

Nonetheless, private enterprise subsequently sought to improve case law publication. 
Collecting the decisions of the various early reporters, the West Publishing Company 
reorganized this material and, between 1894 and 1897, produced a 30-volume set, entitled 
Federal Cases, containing all available lower Federal court case law up to 1882. Earlier, 
in 1880, West began publishing the Federal Reporter series, systematically reproducing the 
written (not all) decisions of the Federal trial and appellate courts. In 1932, West inaugurated 
the Federal Supplement series of trial court opinions and reserved the Federal Reporter 
for appellate court opinions. Another series, Federal Rules Decisions, was begun by West 
in 1940. It selectively reproduces a limited number of lower Federal court decisions 
concerning procedural matters. Subsequently, a number of specialized topical reporters 
have been commercially produced. Single copies of lower Federal court decisions are 
available from the issuing court in typescript or printed versions called slip opinions. 

The publication of Supreme Court decisions began in 1790 as a private venture when 
the Court’s slip opinions were reproduced by Alexander J. Dallas, a noted Pennsylvania 
attorney, in four comprehensive volumes (the first of these, however, contained only deci- 
sions from several Pennsylvania courts). He discontinued this endeavor when the Court 
left Philadelphia for Washington, but at the end of the 1804 term, William Cranch, then 
chief justice of the circuit court of the District of Columbia, took up the publication task 
for the 1801-1815 era. In March of 1817, a statute authorized the Court to appoint and 
compensate a reporter for printing and publishing its decisions, with a specified number 
of copies being supplied, ‘“‘without any expense to the United States,” to certain designated 
Federal officials4° Subsequent reporters appointed under this arrangement included Henry 
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Wheaton (1817-1827), Richard Peters, Jr. (1828-1843), Benjamin Howard (1843-1861), 
Jeremiah Black (1861-1863), and John Williams Wallace (1864-1875). With the decisions 
of the 1874 term, the so-called nominative reporter system was discontinued. It was not 
until 1922, however, that contemporary practice was established. The Supreme Court reporter 
was divested of all interest in the reports; the Government Printing Office was given respon- 
sibility for securing the Court’s printing, including publication of the United States Reports 
(as the published opinion series is titled); and the Superintendent of Documents was 
authorized to sell published opinions to the public.” 

Interest in early Supreme Court decisions was sufficiently strong that commercial 
publishers were attracted to marketing these opinions. Among the more renown ventures 
were (Richard) Peter’s Condensed Reports and (Benjamin) Curtis’ Reports of Decisions, 
both of which were recompilations of the Court’s major rulings. The West Publishing Com- 
pany launched West’s Supreme Court Reporter that began with decisions from the 1882 
term. Following the turn of the century, commercial publishers produced additional repor- 
torial series with research features and a multiplicity of specialized collections of Court 
decisions. 

Publication of the decisions of the Federal specialized courts, however, has long been 
a government responsibility, largely realized through GPO. For example, decisions of the 
Court of Claims were printed as a special series of congressional documents from the court’s 
creation in 1855 until 186348 With the creation of GPO in 1860, the Superintendent of Public 
Printing was authorized to secure printing for all three branches, including, specifically, 
the Court of Claims.49 Consequently, beginning in 1863, decisions of the Court of Claims 
were produced by GPO as a distinctive series. Similarly, decisions of the Customs Court, 
created in 1890, were initially published in semiannual volumes produced by the Treasury 
Department. Relocated briefly in the Justice Department in 1930, the Customs Court was 
statutorily transferred to the Administrative Office of the United States Courts in 1939 and, 
until its absorption into the Court of Appeals for the Federal Circuit in 1982, its decisions 
were published by GPO as a distinctive series.°° 


THE RISE OF THE ADMINISTRATIVE STATE 


By the end of the nineteenth century, routine official publication—GPO printing and sales, 
as well as distribution of documents to government depository libraries—contributed 
significantly to the public availability of the Federal statutes. Similarly, a combination of 
government and commercial publication greatly enhanced citizen access to Federal case 
law and court decisions. The important accomplishment realized by these arrangements 
was that, with sometimes slight effort, Federal law was available to anyone desiring to ex- 
amine it. Further, such publication was routine, largely systematic, and continuous. 

With the onset of the twentieth century and the rise of the Progressive Movement, however, 
a new kind of law began to appear. Simultaneously, public awareness of this law began 
to grow as Federal administrative agencies multiplied and increasingly regulated more areas 
and aspects of American life. For example, an autonomous Department of Labor was created 
and the Federal Reserve was mandated in 1913. The Federal Trade Commission was establish- 
ed the following year. United States entry into World War I prompted the creation of a 
variety of administrative entities as well as greatly expanded executive regulation of social 
and economic affairs>' Moreover, with these developments came a new problem—accounting 
for the new rapidly burgeoning body of Federal administrative law. 
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For many, awareness of the rising dilemma was mitigated somewhat by a temporary war- 
time endeavor. Shortly after the United States formally entered World War I, in April 1917, 
an Executive Branch gazette was inaugurated. In addition to various news items pertaining 
largely to the European hostilities, it contained numerous presidential orders and proclama- 
tions as well as many department and agency regulations and directives as they were issued. 
Initially called the Official Bulletin and later renamed the Official U.S. Bulletin, the tabloid 
was prepared by the Committee on Public Information at the direction of the President. 
Produced each business day, the Bulletin first appeared on May 10, 1917, and ceased official 
operation with issue number 575 on March 31, 1919. For a time, the publication was con- 
tinued privately by Roger W. Babson as the Official Government News. It eventually became 
a weekly, was renamed the United States Bulletin, and finally ceased in 1921 when it was 
merged with other Babson news magazines. During its operation as a government publica- 
tion, the Bulletin reached a peak circulation, both within and outside of the Federal establish- 
ment, of 118,000 copies in August 1918.52 

Shortly after the end of the war, the predicament became apparent. Lamenting the way 
in which agency directives were prepared and promulgated, a War Department official wrote 
in 1920 that “there is a maximum of variety and confusion . . . no general system, . . 

no approach to uniformity in nomenclature,” and “‘no uniformity in the form and method 
of issuing” administrative law-? 

The decade brought no remedy or relief, and the New Deal compounded and intensified 
the dilemma. Writing in 1934, Professor Erwin Griswold of the Harvard University Law 
School noted that the National Recovery Administration alone, during the previous year, 
had issued almost 3,000 administrative orders, and some of these, along with other 
regulations and sets of regulations, “‘are to be found scattered among 5,991 press releases 
during this period.” He described the deteriorating situation as “‘chaos.”54 The administrative 
law process had become so confused, he observed, that the government had recently brought 
an indictment and made an appeal to the Supreme Court before it was discovered “that 
the regulation on which the proceeding was based did not exist.’55 A similar incident oc- 
curred in 1935 when Federal attorneys, to their great embarrassment, found they were 
pursuing a case before the Supreme Court under a revoked executive order. 

Griswold’s solution to the problem was “amazingly simply:” establish “an official publica- 
tion, analogous to the Statutes at Large, in which all rules and regulations shall be 
systematically and uniformly published.’’>? Others, too, were arguing for such a vehicle. 
An American Bar Association special committee on administrative law recommended the 
creation of a central office within the Executive Branch to produce a gazette containing 
department and agency rules and regulations. The Executive Committee of the National 
Emergency Council, a presidential forum, urged that such an official periodical be published 
with the title, “Federal Register.’ As a consequence of the Executive Committee’s sugges- 
tion, the Interdepartmental Legal Committee, composed of the chief counsels of the major 
government agencies, prepared, with some ABA assistance, a draft bill on the matter.’ 
The measure was enacted with minor modifications and signed into law in late July 19355* 

The new statute required Federal Register publication of: 


(1) all Presidential proclamations and Executive orders, except such as have no general applicability 
and legal effect or are effective only against Federal agencies or persons in their capacity as of- 
ficers, agents, or employees thereof; (2) such documents or classes of documents as the President 
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shall determine from time to time have general applicability and legal effect; and (3) such documents 
or classes of documents as may be required so to be published by Act of the Congress: Provided, 
That for the purpose of this Act every document or order which shall prescribe a penalty shall 
be deemed to have general applicability and legal effect.59 


Provision was also made for a Division of the Federal Register within the National Ar- 
chives to receive the original and two certified copies of each document required to be 
filed and published in the gazette. In effect, the Division became a combination archival, 
law, and publishing office, though the actual printing of the Federal Register was perform- 
ed by GPO and subscription sales were the responsibility of the Superintendent of 
Documents. 

Another provision of the Federal Register Act called for the publication of an issue 
separately compiling all proclamations, orders, rules, and regulations having general ap- 
plicability and promulgated prior to the effective date of the statute. This was done, but 
upon further administrative and legislative study, it was decided that a codification rather 
than a simple compilation of existing regulations was more desirable. Accordingly, the statute 
was amended in 1937, authorizing the publication of the Code of Federal Regulations, with 
complete recodification occurring at the end of 5-year periods.®° 

The new Federal Register system had particular significance for presidential directives. 
Whereas most proclamations and executive orders had to be published in the gazette, along 
with some representations of a few other kinds of presidential instruments, they were subse- 
quently compiled cumulatively in succeeding volumes (Title 3) of the Code of Federal 
Regulations. The result was better accountability of and accessibility to an important class 
of documents that, heretofore, had long been neglected in these regards. 

Proclamations and executive orders had been issued by Presidents since the earliest days 
of the Republic. Deriving, in part, from a tradition of monarchial authority whereby the 
king declared his will, they also appear to have evolved from the practical necessity of 
an elected executive issuing some instrument in aid of constitutional obligations, such as 
to “take Care That the Laws be faithfully executed” (Article II, Section 3)! During the 
first half of the nineteenth century, various directives issued by the President came to be 
popularly known as executive orders. Following no particular established form, they were 
circulated in a a variety of unsystematic ways which resulted in their often becoming fugitive 
documents. Proclamations had a somewhat more identifiable or distinct format, but 
nonetheless, were also of a fugitive character. Some of these directives were reproduced 
in the early statute volumes; still more were included in published compilations of presiden- 
tial papers, such as the comprehensive set prepared by James D. Richardson near the end 
of the nineteenth century. 

In 1907, the Department of State, which was responsible for preserving the original copies 
of presidential directives, began a numbering system for proclamations and executive orders. 
The lack of an authoritative definition of these instruments, however, was a problem. For 
example, although the first so-called executive order appears to have been issued June 8, 
1789, when President Washington required the chief officers of the Executive Branch to 
give him a report on the activities of their departments, the numbering arrangement began 
with a Lincoln directive of October 20, 1862, which used the term “executive order’? While 
identifying numbers were supposed to run consecutively from this Lincoln order, supplemen- 
tary assignments became necessary, utilizing letters or fractions, for lost or unaccounted 
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for orders which were found and placed in sequence at a later time. 

Though numbered for better identification and accounting, proclamations and especially 
executive orders, issued prior to 1935, remained an imperfect series because they were 
not systematically or officially published. The Federal Register system greatly improved 
the situation, but it soon became apparent that Presidents could resort to other instruments, 
not systematically or officially published, to effect law or policy. In this regard, categorical 
examples for the Code of Federal Regulations compilations of presidential directives (Title 
3) for 1936-1943 included individual and unnumbered letters concerning tariffs and inter- 
national trade, military orders, administrative orders, certificates, general licenses, and 
interpretations. 


THE RISE OF THE NATIONAL SECURITY STATE 


With the conclusion of World War II and the onset of the Cold War came a new govern- 
mental era—the rise of the national security state. The National Security Act of 1947 in- 
itiated its entrenchment.® Its principal mission was preservation and perpetuation of the 
nation by any and all means. And its primary characteristic was secrecy.®? Indeed, in 1951, 
the President signed an executive order giving almost every Federal agency broad discre- 
tionary authority to classify information “in order to protect the security of the United 
States.”64 The following year, a still secret presidential directive created the National Security 
Agency. Not officially acknowledged to exist until 1957, it remains one of the most reticent 
components of the national security Leviathan. 

The heart of the national security state, if for no other reason than its membership, is 
the National Security Council. After a modest beginning under President Truman, it 
dramatically sprang to full flower during the Eisenhower administration, waned a bit during 
the Kennedy years, but regained importance and has remained at least highly influential, 
if not more, ever since. It is in policy making and policy coordination that the Council 
attains a significance (though recent revelations about the Iran-Contra affair indicate it also 
can, perhaps unexpectedly, enter upon active policy execution). Moreover, the written policy 
pronouncements of the President emanating from this quarter increasingly appear to have 
assumed the character of secret law. 

Shortly after its creation, the National Security Council began producing four types of 
policy papers: basic comprehensive policy statements on a broad variety of national security 
problems, together with pertinent political, economic, and military pursuit strategies; situa- 
tion profiles of large geographic areas or specific countries; assessments of mobilization, 
arms control, atomic energy, and other functional matters; and organizational statements 
on Council, foreign intelligence, and internal security structure and activities.® The initial 
products in the series apparently were of the geographical type; the first comprehensive 
policy statement was completed and given Council approval in November 1948.7 

The early NSC policy papers were initiated by the Council’s members, executive secretary, 
and staff. Some ideas were also drawn from studies and reports prepared by the State- 
Army-Navy-Air Force Coordinating Committee, which was subsequently dissolved in 1949, 
The Department of State reportedly “‘was the most important single source of project re- 
quests, with the Defense Department a close second.” Moreover, the early Council papers 
were drafted primarily by the Policy Planning Staff of the Department of State ®* Whereas 
some of these papers came before the Council for information or served solely as a basis 
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for discussion, those containing policy recommendations eventually reached the President. 
His signature indicated approval of the proposed policy.©* Also, according to the first NSC 
executive secretary, if implementing legislation was required for the new policy, it was 
prepared by the appropriate department(s) and cleared in the usual way with the Bureau 
of the Budget before submission to Congress.”° Nonetheless, there was some doubt about 
the adequacy of these instruments: critics contended they were neither sufficiently precise 
nor decisive to guide action and “too general for practical implementation”?! 

As a consequence of President Truman’s NSC reorganization of July 1950, the policy 
paper preparation procedure was somewhat tightened. Subsequent Council products were 
mostly concerned with regional policy, and these were initially drafted by the Department 
of State’? When President Eisenhower took office, approximately 100 NSC papers were 
in effect as operative policy.’3 

During his tenure, President Eisenhower made greater use of the National Security Council 
than did his predecessor, and the NSC system became larger and more formal. These changes 
were reflected in the NSC policy paper preparation process. Now, almost any part of the 
NSC system, from the President on down the line, might suggest topics for policy papers. 
In response, a preliminary staff study might be prepared within the NSC Planning Board, 
a new body composed of assistant secretary-level officials representing agencies having 
permanent or standing membership on the Council. A first draft, using the preliminary 
staff study, would then be produced by the agency of primary interest, followed by various 
reviews, revisions, and, ultimately, presentation to the President. A new component of the 
NSC policy papers during this period was a “financial appendix’’ to indicate the fiscal 
implications of proposed policy.’* The sequential numbering system for NSC papers begun 
by the Truman administration was continued by the Eisenhower administration. As a result, 
about 270-300 NSC policy papers were accounted for at the end of President Eisenhower’s 
second term. Many of them went through major revisions after their initial issuance, some 
undergoing three or four such overhauls. Indeed, in preparation for its successor, the 
Eisenhower administration updated almost every operative NSC paper, approving no less 
than 18 revamped policies in its last month.’5 

With the arrival of the Kennedy administration, the National Security Council lost its 
prior superdepartmental status and became one more entity among many—special Cabinet 
committees, informal groups of officials, and other ad hoc bodies—to assist and advise 
the President on national security matters. This change was reflected in the way in which 
NSC policy papers, now denominated National Security Action Memoranda, were produced. 
Their generation began with a Cabinet official or a top presidential subordinate. This 
manager coordinated development of a draft position paper with other responsible in- 
dividuals, oftentimes through the use of ad hoc interdepartmental groups. Fiscal considera- 
tions were integrated into the body of the document and no longer appeared in a separate 
“financial appendix.” Discussion and debate continued all the way to and into the Oval 
Office. Once the President approved the recommendations of the position paper, his deci- 
sion was recorded by the responsible agency or the NSC staff in a brief National Security 
Action Memorandum.’¢ President Johnson largely continued these arrangements, with the 
result that approximately 370 NSAMs were produced during the Kennedy-Johnson tenure. 

A few modifications occurred during the Nixon-Ford years. The appointment of Henry 
Kissinger as national security adviser introduced a presidential assistant of legendary power. 
He recruited a substantial and influential staff at the NSC. Together, they largely initiated 
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national security position papers, which were designated National Security Study Memo- 
randa, and developed them through various interdepartmental groups composed of high 
level representatives from pertinent agencies.’”” Beginning with a study answering 26 ques- 
tions on Vietnam, a multiplicity of NSSMs was immediately assigned.7® During his first 
100 days, Kissinger reportedly called for the preparation of 55 such study memoranda, 
with a total of 85 inaugurated in 1969, another 26 initiated in 1970, and 27 apportioned 
during the first 9 months of 1971.79 

The value of these analyses, however, has been questioned. They were sometimes overlong 
—one allegedly had a 75-page summary—and were of uneven quality®° “‘Some studies,” 
according to one account, “complete with annexes and tables, were a foot high.’®! Moreover, 
according to a Kissinger biographer, “the most important decisions were made without 
informing the bureaucracy, and without the use of NSSMs or NSDMs.’®? Nonetheless, 
almost 250 NSSMs were produced during the Nixon-Ford presidencies, and, more impor- 
tant, at least 318 presidentially approved National Security Decision Memoranda were issued. 

The studies and dictums emanating from that NSC system during the Carter administra- 
tion were called Presidential Review Memoranda and Presidential Directives. Approximately 
30 PRMs reportedly “were issued in the first half of 1977, over half of them during the 
President’s first week in office.’8? While the number of PDs approved by President Carter 
remains classified, it is thought that about 100 were produced during his tenure. 

The Reagan administration has designated its instruments in the NSC series National 
Security Study Memoranda and National Security Decision Directives. Details about NSSMs 
largely are officially secret; only one NSSM has been publicly disclosed to date. Similar- 
ly, the number of NSDDs issued by President Reagan is classified, but it is thought that 
about 280 of them have been produced thus far. The texts of approximately 40 NSDDs 
have been revealed, in whole or in part, but details about the others, including their titles 
or subject matter, are security protected. 

The NSC policy papers inaugurated 40 years ago, which gave some deference to the 
legislative process for their implementation, have evolved into a modern series of shadowy, 
wide-ranging, potent national security directives with some disturbing characteristics: 


eThey are not ad hoc, irregular deviations from the norm. Instead, they comprise 
an on-going system of presidential directives which commit the Nation and its 
resources as if they were the law of the land. 


©They are constitutionally suspect, infringing upon the legislative function of Con- 
gress and assuming responsibility for matters specifically entrusted to Congress.8¢ 


*They are, with rare exception, secret instruments, maintained in a security classified 
status. Moreover, they are not shared with Congress, including either of its intelligence 
committees 85 


®In those instances when they are made available, in whole or in part, to the public, 
they are not published in the Federal Register and must be requested in writing. 


eTheir subject matter is not only imaginatively diverse, but also often highly con- 
troversial, if not dangerous. Indeed, they appear to be an attempt by the President 
to make a determination unilaterally about matters better decided with congressional 
comity. 
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In recent years, greater public awareness of these national security directives probably 
occurred for the first time in March 1983. It was then that a Department of Justice memo- 
randum concerning a presidential directive ‘to strengthen our efforts to safeguard national 
security information from unlawful disclosure” became public, along with the text of the 
particular dictum. Press inquiries established it was NSDD 84, which provided that: 


¢All present and future employees of the Executive Branch with authorized access 
to classified information be required to sign a nondisclosure agreement as a condi- 
tion of access to such information; 


eAll present and future employees of the executive branch with authorized access to 
Sensitive Compartmented Information, a kind of intelligence information, be required 
to sign a nondisclosure agreement as a condition of access to SCI and other classified 
information, and that this particular agreement must include a provision for 
prepublication review of public writing and publications to assure deletion of SCI 
and other classified information; 


¢Executive Branch employees be required to submit to polygraph examinations, when 
appropriate, in the course of investigations of unauthorized disclosures of classified 
information, including SCI; and 


©The departments and agencies develop and adopt appropriate policies and procedures 
to govern contacts between media representatives and executive branch employees, 
so as to reduce the opportunity for negligent or deliberate disclosure of classified 
information. 


These provisions soon proved to be highly controversial and objectionable to many 
segments of society and to members of Congress. Subsequently, when there appeared 
to be no willingness by officials to postpone the effective date of the directive in order 
that it might be studied further, two actions were taken by Congress. First, provisions were 
appended to the Department of Defense authorization in both congressional chambers to 
prevent increased use of polygraph tests by DOD (which has the largest number of per- 
sonnel having access to classified information), as anticipated by NSDD 84, prior to April 
15, 1984. This temporary moratorium remained in the authorization legislation when it 
was signed by the President in late September, 1983.7 

Next, a provision was inserted in the Department of State authorization in the Senate 
to prevent the post-employment application of the prepublication review requirement 
anticipated by NSDD 84 prior to April 15, 1984. It was still in the legislation when the 
measure reached the President’s desk and was signed into law in late November, 1983.8° 

Both of these temporary limitations on the implementation of portions of NSDD 84 pro- 
vided a clear indication of congressional displeasure with the directive. Shortly after the 
second session of the 98th Congress got underway, a legislative effort was begun to make 
these proscriptions permanent. Several weeks later, as the rectification bill was moving 
through the House, national security adviser Robert McFarlane indicated that, on Presi- 
dent Reagan’s instructions, plans to implement the polygraph testing and post-employment 
prepublication review provision of NSDD 84 were being suspended ‘‘for the duration of 
this Congress.”’®? By the end of the year, the administration had given up altogether on 
implementing the objectionable provisions of the directive®° 
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Because the implications of NSDD 84 were clear, once its text was publicly available, 
and proved to be objectionable to an influential] segment of the populace, Congress, with 
no small effort, was mobilized to negate, at lest temporarily, the most obnoxious provision 
of the directive. However, what about the other secret NSDDs which neither Congress 
nor the public have seen or even know about? Could another successful check on an objec- 
tionable NSDD be mounted again by Congress, and how many times must such action 
be repeated? Indeed, are these kinds of directives otherwise without limitation? 

As the Reagan administration enters its eighth and final year, some of its NSDDs have 
been released, in whole or in part, for public scrutiny, and others, still not officially disclosed, 
have been identified and discussed by the press and by scholars®! Among the more in- 
teresting examples are NSDD 17 providing for CIA support and recruiting of a force of 
500 Contras, with another 1,000 man supplement trained by Argentina on an initial budget 
of $19 million;°? NSDD 75 setting an overall covert operations goal of preventing nations 
from turning toward the “Cuban model;”®? NSDD 100 authorizing “enhanced U.S. military 
activity and assistance for the Central American region;” NSDD 138 giving the CIA a 
role in executing preemptive and retaliatory strikes against terrorists;°* NSDD 145 confer- 
ring exclusive authority for Federal and private sector telecommunications and automated 
information systems security on the highly secretive National Security Agency;?> and NSDD 
168 calling for containment of ’’Qaddaffi’s subversive activities.” Moreover, it was an 
NSDD that supposedly authorized the October 1983, invasion of Grenada by U.S. armed 
forces?? An NSDD reportedly approved a 1986 disinformation campaign against Libya to 
give the impression that an attack by the United States was to occur and to set policy that 
a “regime change’”’ was sought in that country”® More recently, a press account stated that 
President Reagan, through a 1984 NSDD, “authorized an ultra-secret U.S. counterterrorism 
unit, whose leaders included retired Air Force Major General Richard V. Secord, that was 
intended to bypass normal government controls, according to interviews and recent govern- 
ment investigations.”’° Finally, evidence of the surprise that the reach and contents of these 
directives can produce is provided by Secretary of State George Shultz’s refusal to comply 
with the polygraph examination provision of NSDD 196—suggesting he had not seen the 
dictum prior to its approval by the President.'° 

The problem, however, is not totally new. Over a decade ago, in its May 1976 final report, 
the Senate Special Committee on National Emergencies and Delegated Emergency Powers 
poignantly commented: 


In recent years, the National Security Action Memorandums of Presidents Kennedy and Johnson 
and the National Security Action Directives of President Nixon represent a new method for pro- 
mulgating decisions, in areas of the gravest importance. Such decisions are not specifically required 
by law to be published in any register, even in a classified form; none have prescribed formats 
or procedures; none of these vital Executive decisions are revealed to Congress or the public ex- 
cept under irregular, arbitrary, or accidental circumstances. For instance, the 1969-1970 secret bom- 
bing of Cambodia has recently come before Congressional and public notice. The public record 
reveals very little about how the commands for such far reaching actions were issued. What is 
most disturbing is lack of access to any authoritative records in these matters. In short, there is 
no formal accountability for the most crucial Executive decisions affecting the lives of citizens 
and the freedom of individuals and institutions.’ 


In performing its legislative function, Congress has only recently succumbed to the secrecy 
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predilection of the national security state. Nonetheless, Congress is not without some past 
experience in clandestine legislative performance and lawmaking. In 1811, during the third 
session of the 1th Congress, two statutes and a joint resolution pertaining to Florida, which 
was then under Spanish rule, were enacted by both Houses in secret session, approved 
covertly by President Madison, and not published until 1818.!°? Congress also has a long 
history of confidential funding—burying lump sums of money in an appropriation and allow- 
ing agencies to use certificates rather than vouchers for the expenditure of such funds. A 
memorable example of this kind of financial arrangement is the Manhattan Project, which 
developed and produced the atomic bomb. In the aftermath of World War II, however, with 
the rise of the national security state, various military, intelligence, and internal security 
activities, among others, benefited from this type of funding.!°3 

As a consequence of its investigation of intelligence abuses in the mid 1970s, Congress 
created permanent select committees on intelligence matters in both Houses and instituted, 
with FY1979, an annual authorization of intelligence community program funding, including 
program limitations. A special feature of this authorization legislation is its so-called “secret 
annex.” Prepared by the intelligence committees, the classified schedule of dollar amounts 
and personnel ceilings for intelligence programs authorized by Congress is given reference 
in the enacted authorization bill, but actually appears only in the committee reports on 
the measure. Further, because it is classified, this schedule is not produced in the publish- 
ed committee reports, and is available in accordance with prevailing security restrictions. !°4 

Recent revelations, however, indicate that the “‘secret annex’’ contains more than merely 
a schedule of dollar amounts and personnel ceilings. The Boland Amendment prohibiting 
U.S. covert actions for the purpose of overthrowing the Sandinista regime in Nicaragua 
or provoking a military exchange between Nicaragua and Honduras was initially enacted 
in 1982 as a provision in the ’’secret annex” to the FY1983 intelligence authorization act.!5 
A short time later, it was publicly appended to the defense portion of the FY1983 continu- 
ing resolution and became law again.!°* A more elaborate version of the 1982 Boland Amend- 
ment was publicly enacted in 1984,'°7 and all of these limitations figured prominently in 
the recent controversy over the Iran-Contra affair.!°8 

In late September 1986, during the course of Senate consideration of the FY1987 in- 
telligence authorization act, Senator Jesse Helms offered certain amendments to the legisla- 
tion. The details of these amendments were secret, but one provison reportedly enhanced 
the independence of the Defense Intelligence Agency. The Director of Central Intelligence, 
William Casey, had opposed the proposals because they diminished the authority of the 
DCI over the DIA. As adopted by the Senate, the amendments were appended to the “secret 
annex”’ to the committee report on the authorization measure.!°? Their details and similar 
expressions of policy included in the classified schedule remain secret law. 

Another corrective enacted by Congress in response to intelligence abuses discovered 
during the mid-1970s is the Foreign Intelligence Surveillance Act of 1978.!'° It established 
legal standards and procedures for the use of electronic surveillance to collect foreign in- 
telligence and counterintelligence within the United States. The statute requires that such 
surveillance, with a few narrow exceptions, be preceded by a warrant issued by a special 
court created by the Act and given exclusive jurisdiction to hear applications and issue 
orders with respect to these matters. This special court, however, sits in secret session, 
holds no adversary hearings, and, with one exception, publicly issues no opinions or reports. 
Moreover, the FISA court apparently has never denied a warrant application, and, according 
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to the Department of Justice, as of the end of 1986, had approved 3,766 of them.!!! Although 
congressional committees oversee the administration of the Foreign Intelligence Surveillance 
Act and the operation of the special court, the secrecy surrounding the FISA tribunal pro- 
hibits a wider audience from knowing if it is restraining or furthering the national security 
state.!!2 

Apart from the FISA court, there are other small but significant signs that national security 
secrecy has invaded the Federal judiciary. In a recent espionage case—a criminal 
proceeding—portions of the trial court’s opinion were deleted because the information was 
Classified,'!3 and two notes in the appellate court’s opinion indicated that “parts” of them 
were classified, though the entire content was ommitted.'14 Presumably, these actions were 
taken in accordance with a requirement of the Classified Inforamtion Procedures Act that 
“Federal courts shall in each case involving classified information adopt procedures to protect 
against the unauthorized disclosure of such information.”!!5 Apart from some trial pro- 
cedure issues raised by this and some similar cases,!!® questions arise as to the need for 
including classified information in a court opinion, the necessity of deleting the entirety 
of footnotes when, admittedly, only “‘parts’” were classified, and, ultimately, the wisdom 
of these actions. Indeed, two legal experts offered a most appropriate warning about the 
situation: “Once loosed, the idea of secrecy in criminal proceedings may prove hard to 
cabin.?!!7 


CONCLUSION 


The founders and early practioners of government in the United States inaugurated publica- 
tion of the statutes and publication practices for the Federal legislative, executive, and judicial 
branches. Largely perfected during the nineteenth century, they became a norm of govern- 
ment. With the rise of the administrative state early in the twentieth century came a flood 
of new law that became fugitive because of the lack of an appropriate systematic publica- 
tion arrangement. This deficiency was corrected with the creation of the Federal Register 
and the Code of Federal Regulations. However, with the subsequent onset of the national 
security state and its penchant for secrecy, publication of the law has become impaired 
not by circumstances of accident or inadequate means, but, instead, as a consequence of 
concealment by design. Secret law surely constitutes a dangerous deception of the American 
people. It undermines their sovereignty; it threatens their freedom. A manifestation of 
authoritarian rule that can result in tyranny, secret law cloaks itself in the raison d’etat 
of national security. The situation merits a rexamination of constitutional procedures and 
protections with a view to the legislating of appropriate correctives. Over a decade ago, 
the Senate Special Committee on National Emergencies and Delegated Emergency Powers 
offered some useful recommendations in this regard. Its report is a good beginning.'!® Having 
passed constitutional muster, however, is not alone sufficient: secret law must enjoy a high 
degree of certainty that the citizenry will be supportive if given the opportunity to know 
about it. Ultimately, secret law must be returned to being a rare anomaly in the American 
governmental experience. 
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